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September 24, 2008
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Reference No: 08–0147
Mr. Robert F. Hinojosa
Hinojosa Equipment & Contracting

10002 Roosevelt Avenue

San Antonio, TX 78214
Dear Mr. Hinojosa:

This is in response to the appeal that you filed on behalf of your firm, Hinojosa Equipment & Contracting (“HE&C”).  We have carefully reviewed the material from the South Central Texas Regional Certification Agency (“SCTRCA”), as well as the information you provided, and have concluded that the decertification of the firm as a Disadvantaged Business Enterprise (“DBE”) under criteria set forth in 49 CFR Part 26 (“the Regulation”) is supported by substantial record evidence.

Your appeal is denied based upon our determination that substantial record evidence supports a conclusion that HE&C did not cooperate fully with SCTRCA’s requests for information.    

The specific reasons for the denial are as follows:

§26.73(c) states: “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.” 

§26.83(j) states: “If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your certification, an affidavit sworn to by the firm's owners before a person who is authorized by state law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States.  This affidavit must affirm that there have been no changes in the firm's circumstances affecting its ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material changes in the information provided in its application form, except for changes about which you have notified the recipient under paragraph (i) of this section.  The affidavit shall specifically affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of this part, documenting this affirmation with supporting documentation of your firm's size and gross receipts.  If you fail to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).” 

§26.109(c) states: “All participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.  Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).” 

The record indicates that SCTRCA certified the firm as a DBE on May 4, 2007.  In this letter SCTRCA stated:

It is your obligation to provide an annual update to maintain your eligibility in our DBE program.  The SCTRCA will mail a reminder notice 60 days prior to your expiration.  You must complete and submit to this office, on or before April 30, 2008, your anniversary date, an “Affidavit of No Change” along with current tax returns of the firm. 
SCTRCA notified you by certified letter dated May 5, 2008, that it had not received your annual affidavit before the 60-day renewal date or was incomplete; and the agency was proposing to decertify HE&C from the DBE program for failure to cooperate.  SCTRCA offered you an opportunity to submit rebuttal statements (with the outstanding documentation) indicating why the agency should not decertify the firm.  SCTRCA provided the firm 15 days to either request an informal hearing in writing or submit a written rebuttal and supporting documentation.  On May 23, 2008, SCTRCA decertified the firm for failure to timely respond to its requests.  SCTRCA’s May 5 and 23, 2008, letters were sent certified mail.  You stated in your July 22, 2008, rebuttal letter to the Department:

Our small company has gone through sudden office administration changes which [have] caused us to hire and train new personnel.  It was my understanding that our renewal application for the [SCTRCA] had been sent.  Unfortunately it was not.  In the midst of all this chaos we had also received a letter of Notification of Audit from the Texas Comptroller of Public Accounts Office. . . Trying to organize everything for an audit, go through the audit and recover from the audit as well as try to keep the business running at the same time is no easy task, [e]specially with a new office clerk who was being trained at the same time.  We are currently a 8(a) company and have recently entered into a U.S. Small Business Administration Mentor Protégé program . . . Our compan[y’s] financial status has not changed.  
§26.73(c) states that “DBE firms and firms seeking DBE certification shall cooperate fully with your requests (and DOT requests) for information relevant to the certification process.  Failure or refusal to provide such information is a ground for a denial or removal of certification.” 

§26.83(j) states: “If you are a DBE, you must provide to the recipient, every year on the anniversary of the date of your certification, an affidavit sworn to by the firm's owners before a person who is authorized by state law to administer oaths or an unsworn declaration executed under penalty of perjury of the laws of the United States.  This affidavit must affirm that there have been no changes in the firm's circumstances affecting its ability to meet size, disadvantaged status, ownership, or control requirements of this part or any material changes in the information provided in its application form, except for changes about which you have notified the recipient under paragraph (i) of this section.  The affidavit shall specifically affirm that your firm continues to meet SBA business size criteria and the overall gross receipts cap of this part, documenting this affirmation with supporting documentation of your firm's size and gross receipts.  If you fail to provide this affidavit in a timely manner, you will be deemed to have failed to cooperate under §26.109(c).” 

§26.109(c) states that “all participants in the Department’s DBE program (including, but not limited to, recipients, DBE firms and applicants for DBE certification, complainants and appellants, and contractors using DBE firms to meet contract goals) are required to cooperate fully and promptly with DOT and recipient compliance reviews, certification reviews, investigations, and other requests for information.  Failure to do so shall be a ground for appropriate action against the party involved (e.g., with respect to recipients, a finding of noncompliance; with respect to DBE firms, denial of certification or removal of eligibility and/or suspension and debarment; with respect to a complainant or appellant, dismissal of the complaint or appeal; with respect to a contractor which uses DBE firms to meet goals, findings of non-responsibility for future contracts and/or suspension and debarment).” 

There is no indication in the record that you requested an informal hearing to appeal SCTRCA’s decision or submitted a written appeal of SCTRCA’s proposed decertification action.  There is also no indication that you submitted the Annual Affidavit or tax returns as requested.  SCTRCA informed you when you were first certified that this was a requirement and appears to have afforded you ample time to comply with its requests.  SCTRCA’s determination that HE&C failed to cooperate as required by §26.73, §26.83, and §26.109 is supported by substantial record evidence.  

In summary, the information provided cumulatively supports a conclusion that HE&C does not meet the criteria as required for DBE certification under 49 CFR Part 26.  The company is, therefore, ineligible to participate as a DBE on SCTRCA’s federal financially-assisted projects.  This determination is administratively final as of the date of this correspondence. 

Sincerely,

Joseph E. Austin, Associate Director
External Civil Rights Programs 

Departmental Office of Civil Rights 

cc: SCTRCA
